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 In the past several years, being a home 
buyer in Kansas has been a very risky 
proposition. Standard form purchase 
contracts, drafted by local real estate 
associations, have forced buyers to take 
arcane steps to hold sellers (and real 
estate agents) accountable for represen-
tations regarding the condition of the 
property.1 Kansas courts have enforced 
these contracts, ruling that if buyers 
failed to follow the contract require-
ments, they had waived their right to 
rely on any representation a seller (or 
the agent) may have made regarding the 
property. Because sellers have been able 
to intentionally misrepresent the condi-
tion of the home with virtually no legal 
recourse, the law of fraud in residential 
real estate transactions was, for all in-
tents and purposes, dead.
 After years of dishonest home sellers 
getting away with their fraud, it seems 
Kansas courts are saying, “Enough.” In 
recent decisions, Kansas appellate courts 
are reviving a home buyer’s right to 
rely on a seller’s written representations 
regarding the condition of the property. 
These decisions are breathing new life 
into the law of fraud and returning to 
home buyers some of the protections 
they always thought they had.
 In making such a shift in jurispru-
dence, Kansas courts are faced with ei-
ther reversing their previous decisions or 
reconciling the law in a way that respects 
those decisions. Unfortunately, Kansas 
appellate courts have chosen the latter. 
While these recent decisions begin to 
restore the law of fraud in residential 
real estate transactions, Kansas courts’ 

hesitatance to state a clear rule of law 
may create an even more complex legal 
framework and spawn the next evolution 
of seller-friendly purchase contracts. 
 This article will review the history 
of fraud as it applies to residential real 
estate transactions, discuss the recent 
developments in the law, and offer a 
solution that would reduce litigation 
and provide much-needed clarification 
for home buyers, sellers, and real estate 
agents. 

I. The Origins of Fraud in  
Residential Real Estate 
Transactions

 “Glory days, well they’ll pass you by…”
—Bruce Springsteen

 A. Misrepresentations by Sellers. 
Fraud in real estate transactions is likely 
as old as real estate transactions them-
selves. Nevertheless, the earliest report-
ed case in Kansas between individuals 
appears to be the 1912 case of Westerman 
v. Corder.2 Westerman purchased from 
Corder a tract of land in Thomas County, 
Kan. The deed to Westerman had the 
word “quitclaim” in it, but Corder had 
told Westerman the purchase would vest 
Westerman with fee simple title, less an 
outstanding interest Westerman would 
need to purchase from another party. 
Satisfied with the situation, Westerman 
purchased both interests for $1,150. 
 Ten months later, Corder learned 
from an abstracter that a local title com-
pany held title to the tract of land (and 
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thus his “quitclaim” deed to Westerman 
was of no effect). Corder then purchased 
a quitclaim deed from the title com-
pany for $2 and claimed title to the land 
against Westerman.
 Affirming the district court’s deci-
sion to quiet title in Westerman through 
equitable estoppel, the Kansas Supreme 
Court stated that “one who, by false 
representations that a certain state 
of facts exists, has misled another, is 
precluded from denying the truth of 
such representations where such denial 
would result in loss to the other party 
and operate as a fraud upon him.”3 After 
reviewing similar cases from several dif-
ferent jurisdictions, the Court laid down 
the following rule in Kansas:

When a false representation is of 
a matter presumably within the 
knowledge of the party making it, not 
made in the way of commendation or 
as an opinion merely, but as a positive 
assertion of an existing fact to induce 
the other party to enter into the con-
tract, such party, having no knowl-
edge to the contrary, may if he act in 
good faith accept the representation 
as true, and is not bound to make 
inquiries or examination for himself. 
This rule accords with fair dealing 
and is sanctioned by authority.4

 The decision in Westerman has never 
been overturned or even criticized by 
later Kansas appellate courts.

 B. Misrepresentations by Agents. 
The earliest reported case involving 
misrepresentations by an agent appears 
to be the 1914 case of Hussey v. Michael.5 
Michael had listed a tract of land for 
sale with real estate agents Edwards and 
Melton and had given them a materi-
ally false description of the property. 
Hussey purchased the property through 
Edwards and Melton, who had used 
Michael’s property description and pro-
fessed no personal knowledge regarding 
the property.
 After learning of the misrepresenta-
tions, Hussey filed suit against Michael, 
Edwards and Melton. Affirming a judg-
ment in favor of Edwards and Melton 

(and against Michael), the Kansas 
Supreme Court held that Edwards and 
Melton were essentially a conduit for 
information from Michael to Hussey, 
and after reciting authority at length 
from other jurisdictions and treatises,6 
held that under those facts Edwards and 
Melton should not be held liable for the 
fraud of Michael.
 Just five years later, the Kansas  
Supreme Court decided Bice v. Nel-
son.7 Bice sold a tract of land in Phil-
lips County, Kan., to a man named 
Klaes. Klaes offered to pay for the land 
with cash and the title to a specialized 
hauling truck. Bice was not interested 
in owning the truck, so he insisted on 
Klaes finding a buyer for the truck.  
Klaes found Nelson, a miner in Colo-
rado, who needed a certain type of truck 
for his operations. Nelson met with Bice 
and Klaes, both of whom stated that the 
truck would be ideal for Nelson’s needs. 
Klaes sold the truck to Nelson and as-
signed his right to payment to Bice. 
 After Nelson purchased the truck 
through a note to Bice, he realized the 
representations of Klaes and Nelson 
were materially false, and stopped mak-
ing payments on the note. Bice sued for 
breach of the note, and Nelson defended 
on the grounds of fraud. Affirming the 
district court’s cancellation of the note 
due to its procurement by false repre-
sentations, the Kansas Supreme Court 
stated:

Where a sale of a chattel is made for 
the mutual benefit of the seller and 
another, and the sale is procured by 
false representations of one of them, 
active cooperation of the other, by 
means of statements tending to 
induce the buyer to accept and rely 
on the representations, constitutes 
collusion.8

 Together, Hussey v. Michael and Bice v. 
Nelson formed the foundation of fraud 
against real estate agents. Along with 
Westerman v. Corder, these cases have 
never been reversed in nearly a century. 
Nevertheless, as we shall see, standard 
form contracts and property disclosures 
have essentially abrogated these decisions.

II. The Devolution of Fraud in 
Residential Real Estate 
Transactions

“And you want me to wait for you, till 
you decide to care.
Don’t you think that’s a little unfair?”

—Willie Nelson

 Throughout most of the 20th century, 
Kansas courts continued to hold that 
those who misrepresent the facts of 
property to a buyer’s detriment could 
not enjoy protection from their mis-
representations.9 Courts also held that 
agents who act as innocent conduits 
for representations, without otherwise 
being involved in the representations 
themselves or knowing of their falsity, 
would not be held liable.10

 This all began to change with the 
increasing use of standard form pur-
chase contracts drafted by real estate 
associations. In most areas of Kansas, a 
residential property transaction includes 
two primary documents: a Contract 
for Purchase and Sale of Real Estate 
(“the Purchase Contract”) and a Seller’s 
Property Disclosure (“the Seller’s Disclo-
sure”). 
 The Purchase Contract contains the 
material terms of the transaction such as 
price, closing date, quality of title con-
veyed, and other essentials. The Seller’s 
Disclosure contains a detailed checklist 
of items in the home, such as the roof, 
the foundation, and the plumbing, and 
requires the seller to check “yes” or 
“no” to indicate any problems with the 
property. It also contains a few all- 
encompassing questions to ensure 
that the seller discloses any negative 
information. The Purchase Contract 
incorporates the Seller’s Disclosure by 
reference as part of the terms of the 
transaction.
 Before making an offer, buyers typi-
cally obtain the Seller’s Disclosure and 
often obtain a home inspection. If the 
buyers make an offer, their agent will 
generally supply a Purchase Contract 
drafted by the local real estate as-
sociation. After reviewing the Seller’s 
Disclosure and home inspection report, 
many buyers believe they have adequate 
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information to know whether to buy the 
property and are relying on these docu-
ments when proceeding to closing.
 Although they do not know it, buyers 
could not be more wrong. While the Pur-
chase Contract language may vary some-
what by location, many of them contain a 
version of the following language:

18. REPRESENTATIONS AND RECOMMEN-
DATIONS: It is hereby agreed and ac-
knowledged by the parties hereto that 
unless otherwise stated in paragraph 
30 (Miscellaneous), neither the list-
ing nor selling brokers, or their agents, 
employees, or associates have made, on 
their own behalf, any representations or 
warranties, expressed or implied, with 
respect to the Property. Any informa-
tion furnished to either party through 
the Multiple Listing Service or in any 
property condition report should be 
independently verified by that party 
before that party relies on such in-
formation. Any representations made 
herein have been made by the listing/
selling brokers based on information 
supplied by sources believed to be reli-
able, and brokers and their associates 
have not assumed any responsibility, 
directly or indirectly, with respect to 
any representation or warranties which 
have been made. Since the selling/list-
ing brokers are acting as brokers only, 
they shall, under no circumstances, be 
held liable to either Seller or Buyer for 
performance or lack of performance 
of any terms or conditions of this 
Contract. Again, it is emphasized that 
if any party believes representations 
have been made, they must be set forth 
specifically and in writing in paragraph 
30 (Miscellaneous) if they are to be ef-
fective or enforceable.11

. . . 

20. INSPECTION: The Buyer has care-
fully examined the Property and the 
Improvements, and in making the de-
cision to buy the Property, the Buyer 
is relying wholly and completely upon 
Buyer’s own judgment and the judg-
ment of any contractors or inspectors 
Buyer may have selected…. Buyer agrees 

that the purchase price was negotiated 
after consideration of all defects in the 
Property of which Buyer was aware or 
reasonably should have been aware. 
Buyer hereby agrees that brokers are 
not responsible if Seller has failed to 
disclose any known defect or material 
fact regarding the Property…. These 
inspections are not intended to iden-
tify either cosmetic imperfections or 
other features of the Property which 
Buyer has already considered in de-
termining the purchase price…. The 
parties agree and the Buyer represents 
that once the Contract has in fact been 
closed, that Buyer in all respects again 
has acknowledged that Buyer has ac-
cepted the premises without condition 
or qualification.12

 The Seller’s Disclosure, which is 
clearly designed to disclose the seller’s 
knowledge regarding the property, nev-
ertheless contains the following state-
ment:

1. I personally have carefully inspect-
ed the property. I will rely upon the 
inspections encouraged under my 
contract with Seller. Subject to any 
inspections, I agree to purchase the 
property in its present condition with-
out representations or guarantees of any 
kind by the Seller or any REALTOR 
concerning the condition or value of the 
property.

2. I agree to verify any of the above 
information that is important to me 
by an independent investigation of my 
own. I have been advised to have the 
property examined by professional 
inspectors.

3. I acknowledge that neither Seller 
nor any REALTOR involved in this 
transaction is an expert at detecting or 
repairing physical defects to the prop-
erty. I state that no important repre-
sentations concerning the condition 
of the property are being relied upon 
by me except as disclosed above or as 
fully set forth as follows…13

 Language such as that above has 

become common in Purchase Contracts 
and Seller’s Disclosures, all drafted by 
real estate associations across Kansas. 
The clear intent of these documents is to 
immunize sellers and their agents from 
liability for fraudulently or negligently 
misrepresenting the condition of prop-
erty, even when the agent is representing 
the buyer. 
 This language has been upheld in a 
host of published decisions. For exam-
ple, in Hamtil v. J.C. Nichols Real Estate, 
the Kansas Court of Appeals held that 
“[r]eal estate brokers may protect them-
selves from negligent misrepresentation 
actions by disclaiming knowledge of the 
property’s defects and having a buyer or 
seller acknowledge such disclaimer.” 14 
 In Alires v. McGehee, the Kansas 
Supreme Court held that buyers who fail 
to obtain a home inspection may not sue 
the seller for fraud if the home inspec-
tion would have revealed the seller’s 
fraud.15 In Phillips v. Tyler, the Kansas 
Court of Appeals held that language 
similar to that above precluded a claim 
of negligent misrepresentation against 
a home seller.16 In McLellan v. Raines, 
the Kansas Court of Appeals held that 
similar language precluded a claim of 
fraud by silence against a home seller,17 
and the court later repeated this holding 
in Brennan v. Kunzle.18 
 In Crandall v. Grbic, the Kansas Court 
of Appeals held that the above language 
precluded claims against a buyer’s agent 
for breach of fiduciary duty, fraudulent 
misrepresentation, fraud by silence, 
and violation of the Kansas Consumer 
Protection Act.19 Finally, in Katzenmeier 
v. Oppenlander, the Kansas Court of  
Appeals held that similar language 
barred a buyer from relying on a seller’s 
fraudulent statements if the buyer 
obtained a home inspection which 
revealed a defect.20

 This non-exhaustive list shows that 
the Purchase Contracts and Seller’s 
Disclosures have repeatedly prevented 
buyers from relying on statements of the 
seller or agents unless the buyer takes 
specific steps (such as re-writing all the 
statements in the Property Disclosure 
in the Purchase Contract), which they 
generally do not know are necessary. 
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 Even worse, the Purchase Contract 
and Seller’s Disclosure create a Catch-
22: if buyers fail to obtain a home 
inspection, they are bound by whatever 
a reasonable inspection would have 
revealed (and therefore cannot reason-
ably rely on the seller or the agent). If 
the buyers do get an inspection, they are 
deemed to rely only on the inspection, 
not the seller or agent.21 Because home 
inspectors are able to limit their liability 
for errors and omissions to $2,000, this 
leaves home buyers with little to no rem-
edy.22 In the end, home sellers can and 
do contract away liability for fraud with-
out the buyer’s knowledge and without 
independent consideration.
 Purchase Contracts and Seller’s Dis-
closures have created barriers to reliance 
that evade the attention or understand-
ing of reasonable home buyers, and 
therefore have created an environment 
in which sellers and their agents may 
misrepresent the condition of the home 
without legal recourse. Perhaps the only 
remaining unexplored legal theory for 
buyers is to claim that recommending 
that the buyer present an offer using the 
forms drafted by the local real estate 
association without pointing out to the 
buyer the express requirements that 
exist for preserving the right to rea-
sonably rely on the seller’s (or seller’s 
agent’s) representations constitutes a 
violation of the agent’s fiduciary duties; 
the Brokerage Responsibilities in Real 
Estate Transaction Act;23 the Kansas 
Real Estate Brokers’ and Salespersons’ 
License Act;24 or the Kansas Consumer 
Protection Act.25 
 Besides the obvious benefit to shield-
ing the real estate agent from any and 
all liability, it is unclear why local real 
estate associations have drafted the Pur-
chase Contracts and Seller’s Disclosures 
in a way that so explicitly favors sellers 
to the detriment of buyers, especially 
since buyers routinely retain real estate 
agents when purchasing property.26 
Considering that these documents have 
not been revised to correct the holdings 
shown above, one can only assume that 
the real estate associations that drafted 
these documents are achieving the 
results they intended.

III. Re-Leveling the Playing 
Field, Sort of…

“Why’d you have to go and make things 
so complicated?” 
 —Avril Levigne

 The cases discussed above have 
severely restricted the ability of home 
buyers to obtain redress for damages 
caused by a seller’s fraud. Nevertheless, 
some home buyers persisted in putting 
the issue before Kansas appellate court, 
and in 2008 a breakthrough occurred. 
In Osterhaus v. Toth,27 the court consid-
ered a typical situation: a leaky base-
ment the seller failed to disclose. The 
Property Disclosure contained the same 
language quoted above, and the district 
court granted summary judgment based 
on the established authorities.
 On appeal, the Kansas Court of  
Appeals reversed. This time, it focused 
on another paragraph in the same Prop-
erty Disclosure that previous panels had 
not discussed, which stated:

SELLER agrees to disclose to BUYER 
all material defects, conditions and 
facts known to SELLER which may 
materially affect the value of the 
property. This disclosure statement is 
designed to assist SELLER in making 
these disclosures. The listing broker, 
the selling broker and their respective 
agents will rely on this information 
when they evaluate, market and pres-
ent the Seller’s property to prospec-
tive Buyers.28

 Applying this language for the first 
time, the Kansas Court of Appeals held 
that the buyers did not waive their right 
to rely on the seller’s statements. Specifi-
cally, the court stated:

If there are material misrepresenta-
tions by a seller of real property in its 
disclosure statement, without consid-
eration of all the facts surrounding 
the sale, the buyer’s signature alone 
does not constitute a waiver of seller’s 
material misrepresentations.29

The court further stated:

A seller of real property has an af-
firmative duty to be honest on its 
disclosure statement. When a seller is 
untruthful about material facts in its 
disclosure statement, the material fact 
is not discoverable in a reasonable 
inspection, and the seller does not 
correct the untruth before closing, 
the buyer’s signature on the disclo-
sure statement does not constitute 
a waiver of the seller’s untruths and 
summary judgment should not be 
granted.30

 The Kansas Court of Appeal’s ruling 
in Osterhaus represented a fundamental 
departure from previous rulings. Ap-
plying nearly identical language to cases 
other panels had discussed in recent 
years, the court ruled that Osterhaus 
did not waive his right to rely on Toth’s 
statement about the property, and 
reversed the district court’s entry of 
summary judgment.
 The Kansas Supreme Court granted 
review of Osterhaus in November 2008, 
and has not issued its ruling as of the 
date of this publication. Although the 
Court would have ample precedent to 
reverse the Court of Appeals, it appears 
the Kansas appellate courts are shifting 
directions in residential real estate fraud 
cases. On Jan. 8, 2010, anticipating the 
Court’s ruling in Osterhaus, the Kansas 
Court of Appeals issued its unanimous 
opinion in Stechschulte v. Jennings.31 Like 
Osterhaus, Jennings involved a leaky 
basement that the sellers had failed 
to disclose. However, in Jennings the 
Seller’s Disclosure had an additional 
paragraph that disclosures in previous 
cases appear to have lacked.32 It stated:

I specifically represent that there are 
no important representations con-
cerning the condition or value of the 
property made by SELLER or BRO-
KER on which I am relying except as 
may be fully set forth in writing and 
signed by them.33

 Construing this language for the 
first time on appeal, the court held the 
phrase “in writing and signed by them” 
referred to the seller and their agent, 
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and ruled that the Property Disclosure, 
which was in writing and signed by the 
seller (but not the agent) allowed the 
buyer to rely on the seller’s representa-
tions in the Property Disclosure. The 
court’s syllabus contained the following 
two statements:

Where a seller’s representations 
within a disclosure statement are 
reduced to writing and signed by the 
seller, the buyers do not waive reli-
ance on those disclosures by signing 
an acknowledgment representing that 
neither the seller nor the agent has 
made any important representations 
concerning the condition or value 
of the property on which the buyers 
relied, except as may be fully set forth 
in writing and signed by them.34

And:

When a seller of residential real estate 
represents in the disclosure state-
ment that seller will disclose to buyer 
all material defects, conditions, and 
facts of which seller is aware which 
may materially affect the value of the 
property and seller then fails to dis-
close information regarding material 
defects, conditions, or facts of which 
seller is aware which might materially 
affect the value of the home, the dis-
closure statement contains affirma-
tive misrepresentations.35

 While the holdings in Osterhaus and 
Jennings are a step toward justice for 
home buyers, it is not the end of the 
road. The Kansas Supreme Court has 
yet to issue its opinion in Osterhaus, and 
until then the ability of home buyers to 
rely on a seller’s representations will be 
an open question. In addition, Jennings 
was based on a certain phrase in the 
Seller’s Disclosure, and other previously 
discussed rulings were based on a care-
ful analysis of the Purchase Contract 
and Seller’s Disclosure. Because real es-
tate associations control the language in 
these documents, and depending on the 
Supreme Court’s decision in Osterhaus, 
these associations may be able to skirt 
these recent decisions simply by chang-

ing the language of the documents and 
put Osterhaus and Jennings in the same 
category as Westerman v. Corder.
 Perhaps the best way to resolve this 
issue once and for all is to declare as 
a matter of public policy that fraud 
waivers in consumer contracts are 
unenforceable. While the relationship 
between a home seller and buyer would 
not generally be considered a “consumer 
transaction” within the meaning of the 
Kansas Consumer Protection Act,36 the 
typical home purchase does not involve 
a commercial buyer, so courts should 
not hold home buyers to the same level 
of sophistication.
 Moreover, Kansas courts have long 
prohibited insuring against punitive 
damages,37 so it seems inequitable that 
courts would allow Kansans to immu-
nize themselves from liability for fraud 
through one type of contract when 
such immunity is against public policy 
through insurance contracts. In any 
event, home buyers would be well ad-
vised to keep up their guard and enlist 
the help of qualified legal counsel when 
negotiating the purchase of a home.  p
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using a Purchase Contract that allowed 

the seller to intentionally misrepresent the 

condition of the property.

24 K.S.A. 58-3034 et seq.; but see Brunett v. 

Albrecht, 248 Kan. 634, 641, 810 P.2d 276 

(1991) (holding that statute did not establish 

a separate cause of action for negligent or 

fraudulent misrepresentation).

25 K.S.A. 50-623 et seq. Compare also Hoffman 

v. Haug, 242 Kan. 867, 872, 752 P.2d 124 

(1988) (holding that KCPA applies to real 

estate transactions), with Johnson v. Geer 

Real Estate Co., 239 Kan. 324, 332, 720 P.2d 

660 (1986) (holding KCPA did not apply 

when action was tried and judgment entered 

under Real Estate Brokers’ and Salespersons’ 

License Act).

26 Indeed, considering the vast inequities in the 

Purchase Contracts and Seller’s Disclosures, 

it is unclear why any real estate agent repre-

senting a home buyer would ever let his client 

use the standard forms drafted by the local 

real estate association without modification.

27 39 Kan. App. 2d 999, 187 P.3d 126, rev. 

granted Kan. LEXIS 603 (2008).

28 Id. at 1002.

29 39 Kan. App. 2d 999, Syl. ¶ 5.

30 Id. at Syl. ¶ 6.

31 2010 Kan. App. LEXIS 6 (Jan. 8, 2010).

32 But see Osterhaus, 39 Kan. App. 2d 999, 1004 

(containing an identical clause).

33 2010 Kan. App. LEXIS 6, at *10.

34 2010 Kan. App. LEXIS 6, at Syl. ¶ 2.

35 Id. at Syl. ¶ 5.

36 K.S.A. 50-623 et seq.

37 See, e.g., Hartford Accident & Indem. Co. v. 

American Red Ball Transit Co., 262 Kan. 570, 

938 P.2d 1281 (1997) (holding that public 

policy generally prohibits insuring against 

punitive damages because those who act reck-

lessly should be required to feel the “pecuni-

ary punch,” not the “guiltless guarantor”).

Join the 
conversation. 

Join a KsAJ 
Section/Listserv

✓ Auto Litigation Section

✓ Consumer Law Advocacy  

Section

✓ Criminal Law Section

✓ Family Law Section

✓ Med Mal Section

✓ Women’s Caucus

✓ Work Comp Section

✓ Young Lawyers’ Section

Sign up today!
Contact Nancy Taylor

Ph. 785-232-7756
 ntaylor@ksaj.org.

KsAJ’s section listservs let 

you ask questions or share 

solutions with a valuable 

network of your colleagues—

online, anytime.

Reprinted from the Journal of the Kansas Association for Justice, Vol. 33, No. 4, March 2010.


